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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 88-93-M
PETI TI ONER A.C. No. 29-00425-05501
V. Yapl e Creek Pit

YAPLE CREEK SAND & GRAVEL,
RESPONDENT

DECI SI ON

Appearances: Janice L. Holm Esq., Jack F. Ostrander, Esq.
Ofice of the Solicitor, U S. Departnent of
Labor, Dallas, Texas,
for Petitioner;
Jay Rubin, Esqg., Stout & Rubin, Truth or
Consequences, New Mexi co,
for Respondent.

Before: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration (MSHA), charges respondent with violating
ei ght safety regul ati ons pronul gated under the Federal M ne
Safety and Health Act, 30 U.S.C. O 801 et seq., (the Act).

After notice to the parties a hearing on the nerits was held
in EIl Paso, Texas on July 18, 1989.

The parties waived their right to file post-trial briefs,
and wai ved recei pt of the transcript. Respondent submitted its
case on oral argument. The parties further requested an expedited
deci si on.

Stipul ation

At the commencenent of the hearing the parties stipulated
that the Conmmission had jurisdiction to determne the issues
herein. Further, it was stipulated that respondent is a sand and
gravel operator and is subject to the Act; however, since this
operator has only one enpl oyee engaged in the actual m ning and
processing of the sand and gravel, it is asserted that in this
uni que circunmstance the MSHA | acks jurisdiction
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| ssues

The issues raised are whether a one-man operation is subject
to the Act. Further, should the issues of estoppel and vagueness
cause a dism ssal of the conplaint herein. Additional issues
concern whet her respondent violated the regulations and, if a
vi ol ati on occurred, what penalty is appropriate.

Threshol d | ssues

The initial threshold issue is whether a one-nman operation
is subject to the Mne Safety Act.

The evidence on this issue is uncontroverted. M. Robert
Huf fman is the owner of Yaple Creek Sand & Gravel. He is the sole
i ndi vi dual involved in processing the sand and gravel. Ms. Pat
Huf f man handl es the book work for the conpany but she does not
engage in the actual mning process.

On the foregoing facts | conclude that although the
respondent has no enpl oyees engaged in the renmoval of the sand
and gravel other than M. Huffman, the conpany is neverthel ess
subject to the Act.

In Marshall v. Sink, 614 F.2d 37, 1980, the United States
Court of Appeals for the 6th Circuit noted that the respondent
therein was subject to federal regulations even though he owned
and operated a small mine wthout enployees, 614 F.2d at 38.

The foregoing case |aw, which is now generally established,
rests on the broad Congressional definition of a mne. The
definition as enacted by the Congress provides:

(h)(i) "Coal or other mne" neans (a) an area of |and
fromwhich mnerals in a non-liquid form. . . are
extracted. 30 U.S.C. 0O 802(3).

Further, there is no indication in the Congressional history
t hat Congress intended to exclude a one-nman operation from
conplying with safety and health regulations. To |like effect see
C.D. Livingston, 7 FMSHRC 1485 (1985).

On the basis of the existing case law | conclude that a
one-man operation is indeed subject to the Act.
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Respondent al so raises the defense that other MSHA i nspectors had
i ndicated to the operator that his operation was in conpliance
with the Iaw. Since no previous citations have been issued, the
citations issued here in the instant case should be vacated on
t he doctrine of estoppel

The argunent is rejected for several reasons. The Com ssion
has rul ed that estoppel does not apply against the federa
government, King Knob Coal Company, Inc., 3 FMSHRC 1417, 1421
Further, it is clear that |ack of previous enforcement does not
support a claimof estoppel. See J & R Coal Conmpany, 3 FMSHRC 591
(1981); Burgess M ning and Construction Corporation 3 FMSHRC 296
(1981); Price River Coal Company, 5 FMSHRC 1734 (1983). The
def ense of estoppel should not prevent the Secretary from
enforcing the Act. This is because inspectors have different
areas of expertise. One inspector mght not consider a factua
circumstance to constitute a violation. However, another
i nspector mght clearly conclude a violation exists. For these
reasons the doctrine of estoppel in safety and health matters
cannot be invoked against the Secretary.

Respondent al so raises the issue that the regul ati ons
involved in this case are unconstitutionally vague and fail to
give a one-man operator fair notice of what is required of himto
conply with the regulation. | reject respondent's views.
Regul ati ons such as are involved in the instant case are not
considered in a vacuum Generally such safety regulations are
exam ned and must be | ooked at in Iight of the conduct to which
they are applied. Ray Evers Wl di ng Conpany v. OSHRC, 625 F.2d
726, 732, 6th Cir. (1980). Ceneral terns such as "unsafe or
dangerous" frequently appear in federal safety and health
regul ati ons. This approach has been recogni zed as necessary where
narrower terns would be too restrictive. Specifically, standards
of this type nust often be nmade sinple and brief in order to be
broadl y adaptable to nmyriad circunstances, Kerr-MGee
Corporation, 3 FMSHRC 496 (1981); Al abama By- Products
Corporation, 4 FMSHRC 2128 (1982); Evansville Material, Inc., 3
FMSHRC 704 (1981). Specifically, | do not find that the
regul ati ons herein are unconstitutionally void.

Summary of the Case

W 1liam Tanner, Jr., an MSHA inspector experienced in
mning, testified for the Secretary. |nspector Tanner inspected
respondent and issued citations on February 18, 1988. On
subsequent followup inspections the alleged violations had not
been abated. M. Huffman, owner of the conpany, requested that
the inspector issue orders so the issues could be contested. In
fact, orders were issued under section 104(b) of the Act.
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Robert Huffman (owner) and his wife, Ms. Huffman, testified for

the conpany. It is apparent in the case that the inspector and
M. Huffman had difficulty communicating during the inspections.
Respondent introduced phot ographs of some of the areas cited by
the inspector. The judge considers these photographs to be
pivotal to a disposition of the issues.

Citation Nos. 2867903, 2867904, 2867905, 2867906, and
2867908 charge respondent with violating 30 C.F. R 0 56. 14001
whi ch provides as foll ows:

Gears; sprockets; chains; drive, head, tail, and takeup
pul I eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar noving machi ne parts which may be
contacted by persons, and which nay cause injury to
persons, shall be guarded.

Citation No. 2867903

The Secretary's evidence by its inspector indicates that the
chain drive assenbly on the hopper feeder conveyor belt was not
guarded. The drive assenbly was 2 or 3 feet off the ground. The
i nspector considered this hazard to be open and obvi ous; other
i nspectors had said that it needed to be guarded. The inspector
i ndicated that the operator would have to get under the hopper in
order to contact the chain drive. Injury in this circunmstance
could result in loss of fingers. The inspector believed the
negl i gence of the operator was noderate. Particularly, the
operator had been previously told about this guarding
requi rement. The operator had further indicated that the
machi nery had been running on weekends and that he had recently
been running it.

Respondent's case consi sted of three photographs (Exhibit
R-4). These photographs indicated a gate was avail able to keep
peopl e away fromthe chain drive

In rebuttal the inspector reviewed Exhibit R-4 and concl uded
that the gate failed to provide a guard such as the type required
by MSHA.
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Di scussi on

In connection with this citation | credit the Secretary's
evidence. It is true that Exhibit R-4(a) and R-4(c) show the
presence of the gate but it is apparent, particularly from
Exhibit R-4(a) that the unguarded chain drive assenbly was at
least 4 to 5 feet fromthe gate. | further conclude that the
condition was open and obvious and therefore the operator was
negl i gent. However, the gravity is |ow since the the unguarded
assenbly is quite low to the ground. This citation should be
af firned.

Citation No. 2867904

The Secretary's evidence in this case shows that the flat
belt drive assenbly on the crusher was not adequately guarded and
the hand control was |ocated between the wheel and the frame.

I nspector Tanner testified that respondent attenpted to
guard this assenmbly. The hazards involve a m ner beconi ng
entangled in the equipnment or being injured if the belt should
break. He considered that the | evel of exposure was reasonably
li kely and he believed the operator was noderately negligent in
that he knew of this violation.

Respondent's evidence indicated that the clutch handl e had
been noved and he offered a series of photographs (Exhibit R-5).

In rebuttal the inspector reviewed the photographs and he
i ndi cated that they showed an attenpt to guard the tail pulley.
He further clearly identified an unguarded and exposed pinch
point, marking it with an "x" on Exhibit R-5(b). Inspector Tanner
further indicated that Exhibit R-5 shows an unguarded condition
Exhi bit 5(d) shows the head and tail pulley where a person could
wal k to the area and reach the unguarded portions by hand.
Exhi bit 5(d), according to the inspector, shows the flat belt
guarded in front.

Di scussi on

The phot ographi c evidence shows the flat belt drive assenbly
was not adequately guarded; further, the hand control was | ocated
bet ween the wheel and the frame. Exhibit R-5(a) shows the hand
control. | conclude that the photographs support the testinmony of
I nspector Tanner and a violation of the guarding standard has
been established. Citation No. 2867904 should be affirmed.
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Citation No. 2867905

The Secretary's evidence indicates that the head and tai
pul | eys on the conveyor belt system were not guarded.

The inspector wanted these pulleys guarded because a person
could contact them The hazards would i nvol ve persons com ng
entangl ed with such pinch points. Hand and arminjuries were
possi bl e and the inspector considered it reasonably likely that
an injury would occur. He further believed the negligence of the
operator to be nmoderate. He had designated this as an S&S
violation. The inspector estimted that the head and tail pulley
was 5to 6 feet off the ground.

Respondent of fered photographs of the head pulley and tai
pul l ey. Exhibit R-6(a) seens to indicate that both the head and
tail pulley are over 6 feet off the ground. Exhibit R-6(b) shows
the unguarded pulley to be 8 feet off the ground and Exhibit
R-6(c) shows the head pulley to be 15 feet off the ground.

In rebuttal the inspector reviewed the photographs and
i ndi cated that a person could reach the pinch points by standing
on the opposite side of the head and tail pulley shown in Exhibit
R-6(a). He further narked an arrow to the pinch points in the
phot ogr aphs.

In addition, he indicated that Exhibit R 6(b) shows the head
pulley. An arrow was marked to the pinch point. Such a pinch
poi nt could be readily reached w thout using a |adder or by
wal ki ng up the nmuck piles. Mst operators |eave nmuck piles there
so they can get to the pinch point to perform maintenance. In the
i nspector's view Exhibit R-6(d) possibly shows the head pulley 8
feet high and the inspector agrees that it nay be that the head
pul l ey was not covered by the particular citation.

Exhibit R 6(d) shows where the inspector asked the operator
to guard the equipnent. In his view the head pulley was not
guar ded.

Di scussi on

The testinony and t he photographic exhibits cause me to
conclude that the head and tail pulleys were at |east in excess
of 6 feet off the ground and, in fact, as high as 15 feet off of
the ground. For these reasons | conclude that the unguarded
equi pnrent and these noving machine parts are not likely to be
contacted by any person nor injure any such person within the
meani ng of the regulation. For these reasons no violation of the
guardi ng standard occurred and Citation No. 2867905 shoul d be vacat ed.
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Citation No. 2867906

In connection with this citation, the Secretary's evidence
showed that the V-belt drive assenbly on the jaw crusher was not
guarded on the inside and outside. Inspector Tanner considered
this the worst of the guarding violations he saw. This was
particul arly hazardous because at this unguarded point M.
Huf f man poured oil into the machinery. It was 4 to 6 inches from
the oil cups to the gears. There was oil dripping on the side.
The inspector told M. Huffman that this condition nust be fixed
before he operated the equipnent. If a person became caught in
t he unguarded assenbly a fatality could result. The inspector
considered this an S&S violation and, further, he believed the
operator was negligent because the operator knew of the problem

The operator offered to wite a letter stating if anything
happened the inspector would not be responsible.

Respondent's evi dence indicated that one guard had been
added on the V-belt side since the citation was witten. He
further offered photographs of the condition (Exhibit R-7).

Exhibits R 7(a), (b) and (c) depict the V-belt drive
assenbly and show the conditions as they existed in February
1988. The additional guard had in fact been added at the
suggesti on of respondent's attorney.

In rebuttal, Inspector Tanner reviewed the photographs.
Exhi bit R-7(a) shows the place where M. Huffman checks the
beari ngs and al so shows the piece of steel where he stands. M.
Huf f man had added a guard between the cups and the flywheel but
in the inspector's opinion the right hand side was stil
unguar ded.

Exhibit R 7(b) shows the outside of the V-belt assenmbly and
shows it to be unguarded. A person would have to reach out to
"get it". When the inspector was there these were unguarded.

I nspect or Tanner marked an arrow to the unguarded area and
i ndi cated a person could reach the notor drive by hand.

Exhi bit R-7 shows an area where M. Huffrman oils the
equi pnent whi ch was unguarded at the tinme of the inspection. He
asked for a guard on the side and indicated that there is a guard
on the left hand side.
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Respondent agrees that one guard on the V-belt side was added
since the citation was witten. The photographs, particularly
R-7(b) and R-7(a), show the unguarded assenbly.

Di scussi on

This citation should be affirnmed. The phot ographs support
I nspector Tanner's testinony.

Citation No. 2867907

Citation No. 2867907 charges respondent with violating 30
C.F.R [0O56.11012, which provides as follows:

Openi ngs above, below, or near travel ways through which
persons or materials may fall shall be protected by
railings, barriers, or covers. Where it is inpractica
to install such protective devices, adequate warning
signals shall be installed.

The Secretary's evidence shows that the screw on the sand
washer was not protected to prevent persons fromfalling into it.
The evidence further indicated to |Inspector Tanner that the sand
washer was 2 to 5 feet high and it was necessary to have a cover
over the | ower half. The equi pnent was supposed to have a
travel way and nearby footprints indicated that someone had been
in the area.

In the inspector's viewthis was a |l arge size screw, the
hazard coul d invol ve possible loss of leg or hand or an arm He
further considered that it was likely that such an accident could
occur. In addition, he considered this to be an S&S viol ation

The inspector believed the operator was noderately negligent
because the conpany knew the hazard was there and had been so
advi sed by previous inspectors. The screw conveyor itself was
between 6 to 8 feet to a low of 2 feet. The inspector asked that
the | ower part be covered.

Respondent' s evi dence consi sted of photographs, Exhibit R-8.
Respondent indicated that both screens had been taken off the
shaker but the M. Huffrman felt safe with the condition
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In rebuttal Inspector Tanner reviewed the photograph and noted
that the cover was not in place on the occasion of his first and
second inspections. The inspector required that it be put in
pl ace.

Di scussi on

M. Huffrman agrees that both screens had been taken off the
shaker. Exhibit R-8 was taken after the citation was witten. |
accordingly credit the inspector's testinmony that the violative
condition existed at the tinme of the inspection

It accordingly follows the citation should be affirned.
Citation No. 2867908

This citation charges a violation of the guardi ng standard,
30 CF.R [ 56.14001.

I nspector Tanner testified the screw drive assenbly for the
sand screw washer was unguarded. It was unlikely that a person
woul d get into the screw drive assenbly but if it occurred he
woul d suffer the possible |oss of a hand, fingers, arms, or in
any event, |ost days.

He bel i eved the operator was noderately negligent since he
knew of the violative condition. The assenbly was between 2 feet
on the wall to a high of 6 to 8 feet off the ground. The bottom
of the assenbly was filled with sand.

M. Huffrman indicated that the assenbly was at |east 8 feet
off the ground. In support of his position he offered Exhibit
R-9. The photograph shows the end of the screw sand washer which
is 8 feet above ground. This is the condition that was depicted
in February 1988. The operator believed the condition was safe
because it was necessary for himto use a | adder in order to
reach it to service it. He usually services the areas that are to
be mai ntai ned before he to runs his equipnent.

In rebuttal Inspector Tanner drew an arrow to the area he
bel i eved shoul d have been guarded. Due to the build up of a nmuck
pil e underneath, a person could reach it. It was in this sane
condition in February 1988. He wote this as a non-S&S viol ation
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Di scussi on

| credit M. Huffman's version of this condition. The
exi stence of a muck pile is not shown in the photograph nor does
the equi pnent indicate that there would be a build up of such a
pile in this particular area. It accordingly foll ows that workers
could not contact or be injured by the exposed parts.

This citation should be vacated.
Citation No. 2867909

Citation No. 2867909 charges respondent with violating 30
C.F.R [0 56.12032, which provides as follows:

I nspection and cover plates on electrical equipnment and
junction boxes shall be kept in place at all tines
except during testing or repairs.

The Secretary's evidence shows that the cover on the
el ectrical junction box to the screw drive notor was m Ssing.
There were electrical connections inside the box and there were
W res sticking out. The hazard invol ved inproper insulation and a
fatality could result if a person contacted such equi pnment. The
i nspector believed the operator was noderately negligent. The
condition was open and obvious, and the box itself was 6 to 8
feet off the ground.

Respondent indicated and concurred that the cover was
m ssing but he did not see that it would nake any difference
since there were no exposed wires. Exhibits R 10(a)(b) and (c)
were received in evidence and the operator indicated he had never
had a problemw th this particular junction box.

In rebuttal Inspector Tanner drew arrows to the junction
box. In Exhibit R-10(b) you can observe where a person could
contact the junction box by wal king up the muck pile.

Di scussi on
The operator admits the cover on the electrical junction box

was missing and he failed to prove in the inspection that there
was testing being done or that repairs were bei ng undertaken.



~1481

The particular standard in question, nanely 0O 56.12032, is a
mandat ory standard. The regul ati on does not require a potentia
for contact or injury as does the guarding regulation

This citation should be affirned.
Citation No. 2867910

Citation No. 2867910 charges respondent with violating 30
C.F.R 0 56.12028, which provides as foll ows:

Continuity and resistance of grounding systens shall be
tested i medi ately after installation, repair, and

nmodi fication; and annually thereafter. A record of the
resi stance neasured during the nost recent tests shal
be made avail able on a request by the Secretary or his
duly authorized representative.

The Secretary's evidence shows that a test of the continuity
of resistance of the groundi ng systens had not been done on the
plant and a record of such test had not been made.

The purpose of the regulation is to insure that plant
generators are grounded. The hazard in this situation is that a
possible fatal injury could occur and there have been numerous
such fatalities.

The inspector considered this to be an S&S viol ation
particul arly because of the volume of water in close proxinmty to
the crusher. Water could establish an effective ground.

The inspector believed the operator had been noderately
negl i gent and he shoul d have known that electrical equipnment had
to be grounded. M. Huffman indicated that it had not been
tested.

M. Huffman testified that he had not had an electrician run
a test but he believed the grounding wires were apparent. In
connection with this he offered Exhibit R-11(a), (b) and (c)
whi ch show the ground wires. This was the condition existing in
February 1988.
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In rebuttal Inspector Tanner reviewed the photographs and stated
that Exhibit R-11(a) does not show if the grounding is adequate
and that cannot be determ ned until a groundi ng check has been
done. Further, Exhibit R-11(b) shows the power cable was w apped
in tape. In addition, Exhibit R 11(c) shows the frame was
grounded but it doesn't show, nor does it establish, if the
groundi ng system was effective.

Di scussi on

The evi dence established by the inspector and confirmed by
M. Huffrman is that a test of the continuity of resistance of the
groundi ng system had not been done on the plant nor had a record
of such tests been made.

For the foregoing reasons this citation should be affirned.
Civil Penalties

The statutory criteria to assess civil penalties is
contained in section 110(i) of the Act.

One criteria involves the operator's history of previous
vi ol ati ons. However, in this case there was no evi dence of the
prior history. However, inasmuch as the inspection occurred
shortly after a start-up, | infer that the operator's history is
favorabl e to the conpany.

Additional criteria is whether the penalty is appropriate in
relation to the size of the business and whether the penalty wll
affect the operator's ability to continue in business. It is
apparent that this is a small operator and in fact only M.
Hof f man engaged in the actual preparation of the sand and gravel
Ms. Huffman indicated the conpany is doing better than breaking
even.

Concerning the operator's negligence, the evidence
establ i shes that the operator was negligent in that the
conditions were open and obvi ous.

The M ne Safety Act provides for a credit for good faith in
attenpting to achieve rapid conpliance. However, in this case the
operator requested that an order be issued in order that he m ght
litigate the issues involved. However, issues of good faith fal
under a broad unbrella and | find
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fromthe credi ble evidence that Ms. Huffman was in contact with

MSHA in a conference call in an effort to resolve these
citations. In addition, she previously advised MSHA of their nost
recent start-up of the business (Exhibit R-5). | conclude that

such activities fall within the broad unbrella of good faith.

The foregoing conditions apply to all of the statutory
criteria for assessment of the civil penalty except the criteria
of gravity. This criteria is now considered.

Citation No. 2867903 (chain drive assenbly): the gravity in
this situation is |low since a person would have to be within 2 or
3 feet of the ground to contact the unguarded chain drive.

Citation No. 2867904 (flat belt drive assenbly): the gravity
here is |ikewise ow. The guard did not fully enclose the belt
but the pinch points are enclosed by the guard and the position
of the hand control as shown in Exhibit R-5(a) would not cause
any serious problemns.

Citation No. 2867905 (head and tail pulleys on conveyor):
this citation is to be vacated.

Citation No. 2867906 (V-belt assenbly): the gravity invol ved
in this guarding violation is particularly troublesonme in that
the operator nust pour oil to maintain the equipnment while it is

runni ng. No doubt the oil in the immediate vicinity woul d cause a
slippery condition. | believe the gravity in this violation is
hi gh.

Citation No. 2867907 (sand washer): the gravity connected
with this violation is high. Due to the size of the screw
i nvol ved a person could lose a |inb.

Citation No. 2867908 (screw drive assenbly for sand washer):
this citation is to be vacated.

Citation No. 2867909 (cover for electrical junction box):
consider the gravity for this violation to be low. In addition,
the positioning of the box, 6 to 8 feet off the ground, would
render |ikelihood of any serious injury to be renote.

Citation No. 2867910 (checking groundi ng system: the
gravity involved in this violation is high since an inadequate
groundi ng systemcould result in a fatality.

I conclude that the penalties set forth as to each of these
citations in the order in this decision are appropriate.
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| aw i

$25 i

$25 |

$100

$50 i

$25 |

$50 i

Based on the foregoing f

t is hereby ordered that:

1. Citation No.

s assessed.

2. Citation
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3. Citation
4, Citation

i's assessed.

5. Citation
s assessed.
6. Citation
7. Citation

S assessed.

8. Citation
s assessed.
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